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ENDORSEMENT

[1]  Pension and Retiree Representative Counsel requests an Order for the appointment of
Lax O’Sullivan Lisus Gottlieb LLP as Litigation Investigator in these proceedings to take certain
steps to review and coordinate potential claims that Sears Canada Inc. and its affiliates
{collectively, the “Sears Canada Entities™) or their creditors may have against various parties.

[2] The motion is supported or not opposed by Employee Representative Counsel, Morneau
Shepell (as pension plan administrator), the Superintendent of Financial Services, certain
landlords, and certain Sears Hometown Dealers.

[3]  The motion is supported by the Monitor. The Monitor believes there are benefits to the
creation of a structure to coordinate litigation in this case, as noted in the Monitor’s Twelfth
Report.

[4]  Aspects of the motion were opposed by counsel to Sears Holdings Corporation, ESL
Investments Inc., and certain former directors of Sears Canada Inc. on the basis that (i) the
Litigation Investigator should not be appointed as a ‘court-officer’; and (ii) in the case of the
former directors, the provisions of the proposed Order deeming certain claims to be “Excluded
Claims” under the court-approved claims process should not be granted.

[5] I am satisfied that this Court has jurisdiction to grant the Order sought and that the
requested Order substantially in the form sought by Pension and Retiree Representative Counsel
1s appropriate in the circumstances and should be granted.

[6] The requested Order provides for a two-stage process to the mandate of the Litigation
Investigator. At the first stage, the Litigation Investigator shall investigate, consider and report
to a committee of creditors regarding any rights or claims that the Sears Canada Entities and/or
any creditors of the Sears Canada Entities may have against any parties. It is appropriate for the
Litigation Investigator to be appointed as a court-officer during this stage of the mandate.

[7] The Litigation Investigator shall not take any further steps to pursue any claims after the
completion of the first stage of the mandate without further Order of the Court. The Litigation
Investigator may seek such a further Order of the Court authorizing it to pursue claims identified
in the first stage of the mandate. Sears Holdings Corporation, ESL Investments Inc. and
affiliated and related parties, and former directors of the Sears Canada Entities reserve their
rights to object to the Litigation Investigator continuing in the capacity of a court officer and/or
its standing when pursuing any claim, including any claim of the creditors of the Sears Canada
Entities, as identified pursuant to the mandate.

[8]  The requested Order provides that any claims that are advanced by the Litigation
Investigator or any creditors, in each case as permitted or directed by further Order of the Court,
shall be excluded from the claims process approved by this court on December 8, 2017. I have
heard the arguments of counsel to the former directors with respect to this provision. However, I
am satisfied that satisfactory protections are provided in the proposed form of Order through the
requirement that a further Order of the Court be obtained before any such claims proceed outside
of the claims process. The application of this provision is limited only to those claims identified
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through the Litigation Investigator’s mandate, and not to any and all claims that may be asserted
against directors and officers.

[9] Questions were raised by Pension and Retiree Representative Counsel regarding the
standing of Sears Holdings Corporation and ESL Investments Inc. with respect to the matters
that are the subject of this motion. This issue does not need to be determined on the current
motion.

[10] In granting the Litigation Investigator Order, the Court did not rule on the standing of
Sears Holdings Corporation, ESL Investments Inc. and affiliated and related parties, even though
their standing was challenged by the Moving Party at the return of the motion. The Court
acknowledges that all parties reserve their rights to make any arguments regarding the standing,
or lack of standing, of Sears Holdings Corporation, ESL Investments Inc. and affiliated and
related parties, on any future motion by the Litigation Investigator or any other party seeking the
Court’s authorization to pursue any claims identified pursuant to the Litigation Investigator’s
mandate. The fact that the standing issue was not decided today shall not be relied on by Sears
Holdings Corporation, ESL Investments Inc. and affiliated and related parties should they oppose
any future submission regarding their standing. For greater certainty, the phrase “affiliated and
related parties” as used in this paragraph does not include current or former officers or directors
of Sears Canada Inc. or any of the other Applicants.

[11] As this motion proceeded on consent of, or was otherwise unopposed by Employee
Representative Counsel, landlord creditors, dealer class action creditors, the Superintendent of
Financial Services and Morneau Shepell, the Moving Party has confirmed that the Turner
affidavit, sworn February 14, 2018, is to be considered withdrawn and not relied on in this
motion. Counsel to Morneau Shepell and the Superintendent of Financial Services respectively
also confirm that their Joint Factum dated February 13, 2018, is to be considered withdrawn and
not relied on in this motion.

[12] The appointment of the Litigation Investigator does not reflect any acceptance of an
alleged conflict as had been raised by FSCO or Morneau on the original return of this motion.
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